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The Patentability of Medical Procedures and the Scope of the

Patent from the Medical Device Industry’s Point of View
(Executive Summary)

Yusuke TACHIBANA, Ph.D, Assistant Professor,
Graduate School of Law, Hokkaido University

A problem in patent system is bioethics. That has happened with an issue of whether we
should patent medical procedures. The Japan Patent Office, the courts and scholars in japan have
thought without almost no objection that medical procedures are not patented. However, the Japan
Patent Office have substantially been expanding the patentability to medical procedures recently.
Some courts and scholars objected against such practice of the Japan Patent Office because there
are possibilities that medical procedures by physicians can infringe such patents in the Japan
Patent Act now. On the contrary, it is a leading opinion in the policy that if we revise the patent law
and give physicians some immunity from patent infringement liability, we can patent medical
procedures. The view depends on the U.S. Patent Act. However, there is not big progress about
issues of whether the U.S. approach should solve the conflict between bioethics and patent system
and contribute innovation for medical procedures. This paper researched the patentability of
medical procedures in Japan and the U.S. from the perspectives of history and Law and Economics.
As results, | got the three of proposals and reports. First is about innovation policy. If you are in an
area where you do not have the working incentives except for patent such as doctor’s reputation
in the medical field, you should give patent incentives not only to manufacturers of pharmaceuticals
and medical devices (i.e. outsiders) but also to physicians who cooperate with the outsiders.
However, innovation progress not only with the rewords but also with using it especially in the
medical field (i.e. user innovation). Therefore, policy maker should organize a shared currency for
allocating rewards and save the area for user innovation (i.e. public domain) as well. Second is
about the system to build such policy. We have three options for realizing such policy; (1) partially
denying the patentability of medical procedures (Japan approach), (2) immunizing doctor’s patent
infringement liability (U.S. approach), and (3) combining the both approaches. This paper showed
the way of empirical research to test the Japan approach and the U.S. Third is about the scope of
medical procedure patent. This paper proposed that if you patent medical procedures, you should
broadly immunize doctor’s patent infringement liability with codifing that. And, you should broadly
allow patentee to file infringement lawsuits based on indirect infringement against manufacturers
of pharmaceuticals and medical devices being involved in the doctor’s patent infringement.

This research paper is intended to be a material for research and discussion. It may be cited and discussed for research

purposes, but any damage or loss caused by citing and/or discussing and/or referencing it is not compensated by the author,

Japan Association for the Advancement of Medical Equipment, and/or the Medical Device Strategy Institute.

The opinions and/or ideas described in this research paper are the author’s and do not represent the official views of the Japan
Association for the Advancement of Medical Equipment and/or Medical Device Strategy Institute.
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